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EDITORIAL NOTES. 


The power of the Governor to sign legislative bills and make them 
Jaws, for thirty days after the adjournment of the legislature, is based upon 
the act of March 12, 1880, which prescribes what has since been an 
invariable custom. [rom 1845 until about 1880 all bills were approved 
during the sessions, with an exceedingly small exception, and the few 

were approved within five days after the adjournment. The real modern 
practice has grown up under the act referred to, since which time it has 
frequently happened that more bills have been approved between the 
time of adjournment and thirty days afterward than during the entire 
legislative session. During the past Spring, if we mistake not, Governor 
Murphy signed more bills beyond the five-day limit than previous thereto. 
It has never seemed to us that there was the slightest excuse for taking 
the legislative act of 1880 as a mandate superior to the constitution. 
The constitution of our state, in Art. V, Sec. 7, is entirely clear. The 
‘last sentence of that section reads as follows: “If any bill shall not be 
returned by the Governor, within five days (Sundays excepted) after it 
shall have been presented to him, the same shall be a law, in like manner 
as if he had signed it, unless the legislature by their adjournment prevent 
its return, in which case it shall not be a law.” It is certainly true that 
a custom has grown up in some other states similar to that in New Jersey, 
and it is also true that various of the courts of the Union, as well as the 
Supreme court of the United States, have held the custom, or will ratify 
it so to be, contrary to the constitutions of the different states, which 
constitutions read almost word for word like our own. It has been 
stated that the custom prevailing in New Jersey greatly increases the 
law-making power given to the Executive, but this line of argument does 
not strike us with so great force as the plain one that the Executive in 
not signing these bills contravenes both the letter and spirit of the con- 
stitution. The custom, however, having run through a period of years, 
is such that it might be our state Supreme court would not override it 
and declare all legislative bills signed after the five-day limit succeeding 
the adjournment to be unconstitutional, but the matter should be laid 
haloes the courts, the cause fairly tried and a decision made. It is a 
matter of real consequence and, while the results of a decision adverse 
to the Executive would be far-reaching, we suppose it could be easily 
arranged for the legislature to validate such acts as have been put into 
practical effect. At amy rate, if the constitution is to be considered 
ry it should be followed, and here is a case in which the courts 
ould construe the constitution, and the act which on its face overrides it. 
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The statute of limitations has always presented difficulties, and 
decisions upon the statute are usually among the most interesting ones 
to be found in the courts. There was recently considered, by the Appel- 
late court of Indiana, a claim against an estate for services as housekeeper, 
the services being performed during the years 1865 to 1897. The case 
was that of Crampton v. Logan and is reported in 63 N. E. R. 50.; 
“Among the instructions requested by the appellants was the following, 
numbered 10: “The statute of this state provides that all actions on 
accounts and contracts not in writing shall be commenced six years 
after the cause of action has accrued, and not afterward, or if an action 
is brought to recover a balance due upon a mutual, open and current 
account between the parties, the causes of action shall be deemed to 
have accrued from the date of the last item proved in the account on 
either side. By the term “mutual account,” as here used, is meant an 
account kept by each party, and there must be two sides to the account. 
Payments alone made on one side of the account do not make it an open 
and mutual account.’ The court gave this instruction, adding thereto 
the following: ‘But where services are continuous and there is no time 
fixed for payment or when the contract shall end, the statute of limitations 
will not begin to run until the services are ended.’ To this modification 
the appellants excepted. The court refused to give instructions 11 and 
12 asked by the appellants, as follows: (11) Where all the items of an 
account are on one side, the fact that some of them are within six years 
before the commencement of the action will not take the others of longer 
standing out of the operation of the statute of limitations, and in such 
case only the items of account that have accrued within six years can 
be recovered for. (12) This is an action upon the account for services 
rendered by the plaintiff, as alleged therein, as housekeeper for the 
defendants’ decedent. It is alleged and averred that the items of account 
therein declared upon have arisen upon account for labor and services 
rendered, commencing August 12, 1865, and ending April 19, 1897. 
The items of account therein declared upon are stated as owing and 
due plaintiff for services rendered as declared upon in the complaint. 
There are certain credits given upon said account, aggregating $995.50. 
The court instructs you that, under the law, an account, where items 
are all on one side—there being nothing on the other side except credits 
of payment—such an account is not mutual, open and current, within 
the meaning of the statute, between the parties; and if the jury further 
believes that Isaac Crane died August 4, 1897, then the court further 
instructs you that all the items of account stated in plaintiff's complaint 
that had accrued, if any there be, more than six years before his death, 
would be barred by the statute of limitations, and the plaintiff cannot 
recover in this case upon such items.’ In Littler v. Smiley, 9 Ind. 116— 
an action against administrators of a decedent’s estate for work and labor 
performed by the plaintiff—it was held that if the plaintiff performed labor 
for the intestate under an agreement to be paid therefor, without specify- 
ing at what time the payment should be made, or how long the labor 
should be performed, the statute of limitations would not commence to 
run until the labor was ended; that, there being an entire contract to serve 
for an indefinite period, the rule that in an action on account, where all 
the items of the account are on one side, the fact that some items are 
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within the period of limitation does not take the others of longer stand- 
ing out of the operation of the statute, would not apply to such action 
upon an entire, continuing contract. In the case last named the service 
was rendered by the claimant in the family of her brother under circum- 
stances such that the law, it was said, would not imply a promise to 
pay; and the court said there was evidence, which is not set out, tending 
to prove an express agreement. Such a continuing contract, however, 
may be an implied contract, and the same rule would apply to it. Story 
v. Story, 1 Ind. App. 284, 27 N. E. 573. In Knight v. Knight, 6 Ind. 
App. 268, 281, 33 N. E. 456, 460, it was said: ‘The services in this case 
were continuous for nearly twenty years. Where no certain time is fixed 
for payment or when the contract shall end, or when, as in this case, 
the evidence tends to support the theory that compensation was to be 
made to appellee at the death of Knight, if not before, the contract, 
whether express or implied, should be considered and treated as a con- 
tinuous one, and the statute of limitations would not begin to run until 
the services were ended’. 

“In the present case the court says: ‘The determination as to the 
applicability of the rule in question relating to the statute of limitations 
is not dependent upon the question as to whether the contract is express 
or implied. There does not seem to be any sufficient reason for the 
distinction in this respect which counsel for the appellants seek to make 
between an express contract and an implied contract. (See also Frost 
v. Tarr, 53 Ind. 390; Wright v. Miller, 63 Ind. 220; Schoonover v. 
Vachon, 121 Ind, 3, 22 N. E. 777; Taggart v. Tevanny, 1 Ind. App. 339, 
357, 27 N. E. 511; Grave v. Pemberton, 3 Ind. App. 71, 29 N. E. 177; 
Carr v. Carr, 6 Ind. App. 377, 33 N. E. 805; Purviance v. Purviance, 
i4 Ind. App. 269, 42 N. E. 364; Bartel v. Mathias, 19 Ore. 482, 24 Pac. 
918; Hickam v. Hickam, 46 Mo. App. 496; O’Brien v. Sexton, 140 II. 
517, 30 N. E. 461). The case of In re Gardner, 108 N. Y. 533, 9 N. E. 
306, 57 Am. Rep. 768, cited by appellants, and other cases in that state, 
in which, in effect, an action on such an entire continuing contract is 
treated as if upon an account of distinct items all on one side, are not 
in agreement with the doctrine long established in this state. The modi- 
fications of the tenth instruction requested by appellants was correct, 
and their eleven@h and twelfth instructions were not applicable to the 
case.’ ” 

“The Council of State,” writes the St. Petersburg correspondent of 
the London “Times,” “is now engaged in the consideration of the new 
criminal code, which has been drawn up by an expert committee of 
jurists. The criminal law at present in force is the old code of 1845, 
supplemented by various later enactments, and is no longer suited to the 
requirements of modern Russian life. The committee which is responst- 
ble for the new code has devoted some fifteen years to its task. The 
main feature of the revised code is that it does not seek, as is the case 
with the one at present in force, to define every separate crime which 
may be punished, but relies upon broad general definitions. Instead of 
the one thousand seven hundred and eleven paragraphs of which the old 
code consisted, the revised one contains about a third of that number, 
in spite of the fact that it deals with a number of crimes which were 
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unknown, or practically unknown, in 1845, such as blackmailing, strikes 
and many others. It is interesting to note that strikes become criminal 
under the new code when they are directed against the Government, 
or when they lead to injuries to persons or damage to property. The 
old ‘staircase of punishments, to employ a Russian phrase, finds no place 
in the new code. According to the old law, the lowest punishment was 
a ‘reprimand,’ and all other punishments were reckoned as equivalent to 
sO many reprimands. The penal system was very complex, and included 
punishments of many kinds and grades, ranging from the reprimand 
to transportation and capital punishment. In the new code all this is 
done away with, and imprisonment of various degrees of severity 
becomes practically the only punishment. The committee even recom- 
mends the entire abolition of the death penalty. The new code endeavors 
to deal in a comprehensive manner with the difficult question of the 
estimation of the extent to which it is possible to hold a person responsi- 
ble for acts committed in particular circumstances or in particular states 
of mind. This part of the code, which includes the definition of the 
principles of the responsibility of minors, is the work of the well-known 
jurist; Professor Tagantzeff, the President of the Department of Criminal 
Cassation.” 


ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 


IV. 
LAW AND EQUITY. 

If an inquisitive foreigner should ask a lawyer of this state why the 
Circuit court or the Supreme court could not settle the controversy of 
the man and the woman about the cow, or why the Court of Chancery 
could not settle the dispute of the board of freeholders with their tax 
collector and their bank about the money which was admitted by all to 
be in the bank and to belong to the board (ante, p. 70), or why the 
Supreme court was legally bound to uphold the defense made by the 
executors contrary to the law of the land (ante, p. 101), the lawyer would 
explain that the Circuit and Supreme courts were “courts of law” and 
could deal only with cases of “law,” while the Court of Chancery was a 
“court of equity” whose jurisdiction was limited to cases of “equity.” 
If the foreigner pressed his questions further, he would be likely to find 
that the word equity as here used, in contra-distinction to the word law, 
is a misleading misnomer.' He would learn, had he the intelligence to 
direct his inquiry and the persistence to push it, that the people of this 
state have inherited and developed a large body of juridical rules which 
define the rights of individuals to their respective liberties and properties: 
that this body of rules has been the product of a growth of many 
centuries, dating back far into medieval times, and growing now at a yet 
more rapid pace than ever before; that by accidents? in the legal and 
political history of England, peculiar to that one among all the peoples 
of Europe, this body of rules had become divided, long before colonial 
times, into two classes separated by an arbitrary line incapable of 
definition in general terms, and administered by separate classes of courts; 


1 Pomeroy, “ Equity Jurisprudence, "' 2 47. 
2 Ibid, 2 15 et seq. 
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that one class of these rules had obtained by usage the specific name of 
“law,” while the other had obtained the name of “equity,” because in its 
origin, many centuries ago when English jurisprudence was still in a 
state of flux, the officer deputed by the king to administer that part of 
the king’s justice was bound by no very definite rules, but dispensed it 
much according to his own notion of fairness in the particular circum- 
stances of each case.* This officer was the king’s chancellor, and till 
the time of Henry VIII (sixteenth century) he was usually not a lawyer 
but an ecclesiastic. By force of tradition, by precedents repeated through 
many generations, and by the requirements of advancing civilization in 
which men desire their rights to be governed by definite rules, the 
incalculable sense of equity of the chancellor gradually gave place to the 
body of fixed juridical rules which now constitute what is technically 
called “equity” in the system of law of England and of her progeny. It 
is, in the main, supplementary to, but sometimes it is contradictory to 
the other class of rules technically called “law,” which are administered 
in the other courts. The latter are therefore called specifically “courts 
of law.” The net sum of the rules of both classes is the law of the land® 
and the measure of the legal rights of the citizen. When, as often 
happens, a rule of law anda rule of equity conflict, the rule of equity 
prevails; that is to say, the parties are entitled to have their rights deter- 
mined by the rule of equity. But for that purpose they must go into a 
court of equity, for the court of law enforces the rule of law only. A 
husband cannot convey property to his wife; that is the rule of law. So 
the wife who claimed the cow by sale from her husband failed in the 
Circuit court. A wife will be protected in the enjoyment of her property 
whether she get it from her husband or from a stranger; that is the 
rule of equity. So the wife recovered her cow in the court of equity. 
The only remedy for the violation of a contract is a judgment for 
damages in money; that is the legal rule. In certain circumstances 
persons may be compelled by decree of court to perform their contracts 
specifically, or even to refrain from violating them; that is the rule of 
equity. In its origin, and ever since, the function of the court of equity 
has been supplementary (or contradictory) to that of the courts of law. 
It was because no sufficient remedy was found for the given case in the 
list of remedies which the latter courts permitted that recourse was had 
to the king’s extraordinary powers of justice. It became a maxim, 
therefore, that the court of equity had no jurisdiction if there was an 
adequate remedy at law. No one can give a definition that will suffice 
to distinguish the field of equity from that of law, because the former 
did not arise from a great principle of jurisprudence, branching in course 
of natural growth out of the trunk of the body of the law and giving 
rise to a connected system of equitable rules like the limbs, boughs and 
leaves of a tree. English equity arose rather out of certain accidental 
classes of cases in which successful application was made to the king’s 
special powers of justice in hard circumstances for relief from the harsh 


’ Ibid, 22 49, 57, Pomeroy, ‘‘ Code Remedies, "’ 2 22. 

4 1 Pomeroy, “ Equity Juris., " 22 49, 58. : were elt 

5 1 Ibid, 2117. I use the phrase “ law of the land " in its popular sense, as signifying those juri- 
dical rules in force within the state which define the ultimate rights of the individual in any case 
within it. If this article dealt with the nature of law, it would be necessary to distinguish between 
rules and principles. But here the former term is intended to include the latter. 
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tule of the law, somewhat as relief is given now, in the discretion of the 
pardoning power, from the rule and sentence of the law. Now, how- 
ever, the court of equity is as strictly bound by rule and precedent as 
the court of law, though the nature of the cases that belong to the juris- 
diction of the former allows a wider range for the use of judicial discre- 
tion in applying these rules to the circumstances of the case. 

With the rise of the different courts there arose also different 
procedures in law and in equity cases. These differences of procedure 
were many and great, but the most radical were in the methods of 
investigating and deciding the questions of fact. In the courts of law 
this was done by the jury trial, in the Court of Chancery the chancellor 
or his deputy decided the facts upon the written affidavits of the witnesses, 
who were not usually examined in court. Thus was developed in the 
law of the land a dual system of juridical rules and a corresponding 
dual system of procedure. But, as the sequel will show, the dual pro- 
cedure is no necessary consequence of the dual system of juridical rules. 
It is quite possible to administer law and equity by a single system of 
procedure with a difference in one feature only, namely, the jury trial 
in law cases. And that feature, even now, is optional with the parties. 

The twofold division of juridical rules and of judicial procedure was 
carried by the colonists from England to America. ‘The dual system of 
rules has become thoroughly established in the jurisprudence of the 
American people, except in Louisiana,‘ and doubtless it represents fairly 
well, upon the whole, the social sense of justice of the people who have 
developed it. But the distinct systems of procedure for law and equity, 
with the impassable barrier between them, have caused gratuitous 
mischief wherever they have prevailed. It is, of course, impossible that 
a busy, practical and progressive people should forever submit in their 
own courts to such childish obstructions and such silly cruelty to suitors 
in the settlement of their controversies as were illustrated in the last two 
articles. Accordingly, a chief feature in the judicial history of England 
and America for the last half century has been a long series of attempts 
to cure those defects. Before describing these it should be explained 
that the office of a chancellor or Court of Chancery found permanent 
footing in but few of the states. In the others the same judges who 
administer the rules of law administer also those of equity, but (with 
many exceptions) by the distinct equity procedure that prevailed in 
England, modified to fit the novel conditions of the New World. And 
a mistake of the suitor in choosing between the two procedures resulted 
in a dismissal of his suit; the theory being that the judge was acting as 
a different court when he conducted a different procedure, and that his 
power to administer justice in a given case was limited by the procedure 
of the court selected for that case. 

The series of attempts to abolish these abuses may be divided into 
three classes. 

“6 For the origin of English Equity, consult also 2 Stubb’s “‘ Constitutiona) History England,” Pp. 
281. For the resort to the King’s extraordinary powers of justice, see Sir F. Pollock’s article, ‘‘ The 
King’s Justice in the Early Middle Ages,’’ 12 Harv. L. R. 227. A comparison of ihe Roman and the 
English doccrine of Equity may be found in Pomeroy, Section 1; in Maine, “‘ Ancient Law, ” Chap. III; 
in Bryce, * Studies in Hist. and Jurisprudence,” (Am. Edition) p. 695. For the piecemeal, accidental 
tae Toulsanna’s system of law is founded upon the Frebch and Spanish Civil Law. The term “Equity” 


in that state, “ is used in the meaning given to it by modern civilians as the power to decide accord- 
ing to natura! justice in cases where the positive law is silent.’’ Pomeroy, ‘‘ Equity Jurisp.,”’ 2 $45, Note. 
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1. In a piecemeal fashion fragments of the powers of courts of 
equity have been, from time to time, conferred upon courts of law, by 
statute. Any lawyer will easily recall such instances as discovery, 
supplementary proceedings and the like, which have been authorized 
in this state for many years. In England, nearly fifty years ago, and in 
some states since (but not in New Jersey) defenses that were formerly 
cognizable only in a court of equity were, by statute, made available in 
courts of law.* In some states statutory authority was given to transfer 
a cause in its pending stage from one court to another instead of dis- 
missing it; in other states statutes directed that a cause might be 
“amended” from an action at law into a suit in equity, or conversely, by 
writing out, with the sanction of the judge, a new set of papers suitable 
to the change in procedure. Massachusetts, Maine, Maryland, Ten- 
nessee and Mississippi are among the states that have adopted some or 
all of these measures.® But all such measures, though they afford relief 
in many cases, are open to three objections. (1) They deal with special 
classes or symptoms of the evil and not with the general cause of them 
all. (2) The objection to the procedure may not be taken till the case 
is in the court of appeal; then that court must send the case back to be 
tried over again under the other procedure.” (8) None of these measures 
reach a case where a plaintiff has both legal and equitable rights; in 
such case he must still bring two suits, one under each procedure. New 
Jersey has not attempted even these partial improvements, except in 
the particular first mentioned above. 


2. More than half of the states of the Union have adopted codes of 
(i. @., statutory regulations designed to provide a new and complete) 
civil procedure. An expressed object of the first of these, the “Field 
Code,” adopted in New York in 1848, was to abolish “the distinction 
between actions at law and suits in equity and the forms of all such 
actions and suits,’ and to provide for a single form of action for the 


redress of private rights to be called “a civil action.”"' Twenty-six 


& Equitable defences in common law courts were allowed in England in 1854. See Pomeroy, ‘‘ Code 
Remedies,’’ 7 89. They have been allowed in Massachusetts and, I believe, in some other states, 

9 Maas, ‘‘ Rey. Stat.,’’ 1902, p. 1889, Sec. 6; p. 1558. Sec, 52. 

Maine ‘‘ Rey. Stat., ’’ Supp. 1895, p. 423. 

Md. Lawes, 1896, Ch. 229. 

Tenn. ‘‘ Code” of 186, pp. 1496, 1505. 

Miss, ‘* Constitution of 1890," 22 147, 157, 162. 

In Massachusetts a number of statutes have been passed upon this subject. The court may ‘“‘amend”’ 
from an equity case to a law case and conversely (Loring v. Salisbury Mills, 125 Mass. 138) butitis still 
possible to dismiss a suit because of ‘an adequate remedy at law.”’ Tuttle v. Batchelder, 170 Mass. 315. 
Some of the statutes are collected and construed in Worthington v. Waring, 157 Mass. 421. ‘he suit in 
equity in aid of an action at law nay be used in that state. Slater v. Gunn, 170 Mass. 509. 

In New Hampshire a suit, either at law orin equity, may be amended from one to the other. Tasker 
v. Lord, 64 N. H. 279; Metcalf v. Gilmore, 59 N. H. 417. 

In Mississippi causes may be transferred from one court to the other, but the Supreme court is 
forbidden by the constitution (Sec. 147) to reverse a judgment or decree on the ground of ‘‘ error or 
mistake as to whether the cause in which it was rendered was of equity or common law jurisdiction.” 
For the confusion caused by this provision, see Cazeneuve v. Curell, 70 Miss. 586; see also Wood Pre- 
terving Co. v. Meyer, 76 Miss. 586. ' 

Two suits to settle one controversy are stil] in use in that state, to the apparent chagrin of at least 
one of the judges of the Supreme court, who says, ‘‘ unfortunately, with us the distinctions between 
law and equity have not been abolished.’ Home Building Association v. Leonard, 77 Miss. 39. One 
might venture to suggest to the learned judge that the distinctions between law and equity cannot be 
abolished without a consolidation and codification of the whole body of substantive law. But the 
distinctions between the respective procedures at law and in equity may be abolished. They have 
been abolished (except in the s:ngie feature of the jury trial) in most English-speaking communities. 
Cf. Pomeroy, ‘‘ Equity Juris.,’’ 2 354; ‘* Remedies, ’’ ¢¢ 23, 36, 59, 68, 70. 

10 MacKea v Locke, 114 Mass. 96. ae 

1 * Howard’s Code” (N. Y.) 1858-9, preamble and Sec. 69; Pomeroy ‘‘ Code Remedies, 2 28, 34, 
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states'* have adopted ccdes of procedure, all modelled upon the plan of 
the first New York code, and, although many do not purport in express 
terms to abolish the distinction between legal and equitable forms of 
action, all except two are alike in expressly establishing the single 
form of action for the redress of private rights."* The abolition of the 
distinction between the two old forms is, therefore, “a plain and necessary 
inference from the terms which are expressed in all the codes,” although 
in some “code states” the courts have contrived in certain cases to partly 
escape that conclusion. More will be said in another paper of the code 
system of procedure as a whole. Here it is enough to point out that 
it failed of complete reform in respect of the particular abuses now 
under consideration, chiefly because the conservative instinct of Bencli 
and Bar in some of the states first adopting the reform were adverse to 
it. It was forced upon an unwilling profession by a minority of lawyers 
supported by a predominating but divided public opinion."* The codes 
did not expressly require that ail legal and equitable rights and remedies 
applicable to the case should be administered in one and the same action, 
though that intent was clear enough in the spirit and purpose of the 
enactment. ‘This circumstance, together with the constitutional guar- 
antee of jury trial in all “cases of law,” furnished hostile judges with a 
ground for building up an actual, though not a nominal, distinction 
between legal and equitable actions going much farther than the mere 
preservation of jury trial in appropriate cases. A new generation of 
lawyers and judges has since arisen who attempt to give effect to the 
reform by more reasonable interpretation of the codes,'® but the narrow 
construction of the earlier days gave a fatal set to the current of judicial 
decisions in some states upon the point here in question. It sometimes 
happens even now in New York that a long litigated case, in which the 
evidence and the merits have been fully tried, may be dismissed because 
the parties made the mistake of asking for legal instead of equitable 
relief, the special circumstances entitling to the latter remedy not having 
been stated in the plaintiff's written complaint."7 Yet, making all proper 
abatement for these shortcomings, the codes made a great advance 
toward preventing the defeat or delay of a suit on the ground of differ- 
ences in the procedure for enforcing legal and equitable rights. In 
general terms it may be said that whenever the facts of the plaintiff's 
case are truthfully stated in his written complaint, or those of the 
defendant’s defense in his written answer, the parties will respectively 
receive in one suit protection for their rights, both legal and equitable, 


12 Hepburn, ‘“‘ Development Code Pleading” (Cincinnati, 1897), 714. He includes Connecticut, but 
I exclude it because its system is, like the English system, a distinct advance on that of the American 
codes, although it is quite true that they are all merely modifications of the principles established in 
the Field Code of 1848, (Pomeroy Eq. Jur., 2 242) which of course had its historical ancestors. See 
** Comparative Law,” by William Wirt Howe, 22 Am. Bar. Association Rep. 572. 

13 Hepburn, Ibid, 2 123. 

14 Hepburn, Ibid, 22 16, 81, 88; Pomeroy Code Rem., 2 66. 

15 Reubens v. Joel, 13 N. Y. 488 (decided in 1856,) and Pomeroy’s comments thereon ‘‘ Code Reme- 
dies,”’ 2 66, ‘‘ We should have gained more than we could have lost had the decisions of the first ten 
years (construing the codes) never been reported.’ Prof. Bliss on the ‘“ Reformed Procedure,” 2 
Southern I.. R. (1876), 399 (N. =.). 

16 Pomeroy, “ Code Remedies,” 22 35, 67. 

17 An extreme case of this kind is Gould v. Cayuga Bank, 86 N. Y. 83. Judge Gayor of the N. Y. 
Supreme court reviews the New York cases and applies the same hard rule to very hard circumstances in 
Dalton v Vanderveer, 23 Civ. Procedure Kep. 443. These cases stand in strong and unfavorable con- 
trast to the enlightened rule and liberal interpretation that prevail in the English and Connecticut 
courts. 
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according to the law of the land.'* Some exceptions to this general 
statement are to be made, but I do not think that they are many. 
lad the cases described in the preceding articles arisen in a “code 
state” they would not, as I understand the codes, have been dismissed 
or divided into two law suits upon the grounds on which that penalty was 
in fact inflicted in our own courts. 

%. The third class of attempts to effect the reform in question I 
shall, for convenience, call the British and Connecticut reform. Its 
distinguishing feature in respect of the present point of inquiry is that 
in express terms it requires all the superior courts to administer in one 
and the same action all the legal and equitable rights and remedies to 
which the parties may be entitled, and that if in any case there be any 
variance between the rules of law and those of equity in reference to 
the same matter the rules of equity shall prevail.” This reform has 
now been tried for twenty-seven years in [:ngland (it took effect in 1875) 
and for twenty-three years in Connecticut, yet I cannot find a single 
reported case in all that time in which a cause has been defeated or much 
delayed because of a difference between the legal and equitable rights or 
remedies of the parties. Moreover the reform, although criticised in other 
respects, has received no criticism in this that has come to my notice. 
It has been adopted in Ontario, Nova Scotia, British Columbia and in 
five of the seven Australasian colonies, as well as in England, Ireland*! 
and Connecticut. In England and some of the colonies legal and 
equitable rights are still generally administered by distinct courts. 
Although all the higher courts have the same powers in both classes of 


cases, yet either may at discretion transfer a cause to the other, and 
the natural tendency, where there is a great volume of business, to 
divide labor and to specialize insures the steady flow of each kind of 
cases to the appropriate tribunal. In Connecticut and some of the 
colonies both kinds of cases are determined by the same courts. 


18 Pomeroy, ‘‘ Code Remedies, ’’ 22 71, 82, 84, 92,97; Equity Jurisp., 2357, Bliss Code Pleading, 22 161, 
162, “If the true spirit and intent of the reformed procedure were fully carried out by the courts, I 
think that in all the states where it prevails the question whether or not an adequate remedy can be 
obtained at law would cease to have the slightest importance in the actual decision of a cause.” 
Pomeroy, ‘‘ Equity Jurisp.,’’ 2358. And see also Pomeroy’s ‘‘ Code Remedies,” 22 72, 73. For a com- 
prehensive statement of the breaking down of the barriers between law and equity procedures caused 
by the codes, see Equity Jurisp., 27 84-87. 

19 “ Code Remedies, ’’ 22 79, 102, 106: Bliss, ‘‘ Code Pleading,’’ 2 10. 

” The English Judicature Act (1873) establishes a single form of action for legal and equitable 
cases but retains distinct courts of law and equity, both using the same — except the jury trial 
which, however, may be used, at discretion, by the equity courts. Both have the same jurisdiction. 
Sec. 24 requires (I condense the language of the act) that in the “ High Court, ’’ which is composed of 
law and equity ‘“ Divisions,” and in the Court of Appeal law and equity shall be administered accord- 
ing to the following rules: (1) If a plaintiff claim equitable relief the said courts shall give to him the 
relief a Court of Equity would have given before this act was passed. (2) Ifany defendant claims equi- 
table relief or an equitable defense, said courts shall give to him the same relief that a Court of Equity 
would have given. * * (4) Said courts shall take notice of all equitable rights and duties incidentally 
appearing inthe cause. * * * (7) The said courts have power age all such remedies whatsoever 
as any party may be entitled toin respect to every legal or equitable claim properly brought forward 
in the cause ‘‘so that as far as possible all matters so in controversy between the said parties respect- 
ively may be completely and finally determined and all multiplicity of legal proceedings concerning 
any of such matters avoided.” Sec. 25 (7) provides that ‘Generally, in all matters not hereinbefore 
particularly mentioned in which there is any conflict or variance between the rules of equit and the 
rules of the common law with reference to the same matter, the rules of equity shall prevail.”” Upon 
this act Lord Cairns remarks in Pugh v. Heath in the Court of Appeals, (7 App. Cases 237.) ‘‘ The court 
is not now a Court of Law ora Court of Equity but a court of complete jurisdiction.” The acts are held 
not to abolish the distinction between law and equity. Joseph v. Lyons, 15 Q. B. 280. 

The Connecticut Practice Act of 1879 establishes (Sec. 1) the single form of action for legal (some 
exceptions in Sec. 24) and equitable actions, and provides (Sec. 6) that the courts (except some in- 
ferior courts) shall *‘ administer legal and equitable rights and apply legal and equitable remedies in 
favor of either party in one and the same suit” * *; ‘provided that wherever there is any variance 
between the rules of equity and the rules of the common law in reference to the same matter the rules 
of equity shall prevail.” ; 

21 Hepburn, ‘* Development of Code Pleading,’’ 22 316 et seq. 
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The success of this reform has been due to several causes. (1) 
There had been a great and general advance between 1848 and 1873 
in the public demand for improvement in the social machinery of nearly 
all kinds. (2) The British reform came as the result of a protracted 
agitation after several prolonged investigations by royal commissioners, 
and it was founded upon a careful study and report of the whole subject 
made by eminent judges and lawyers.” (38) They had the experience of 
American courts under the code procedure to draw from. (4) Both the 
British and the Connecticut reforms (the latter was founded upon the 
former in respect of the point now in question) had the hearty support of 
the courts and the statutes were liberally construed to give effect to 
their purpose.* 

In practice no difficulty seems to have occurred in preserving the 
tight of trial by jury under the British and Connecticut reform. The 
constitution of the latter state guarantees the right in cases of “law.”™ 
That mode of trial is deemed to be waived, however, if it be not demanded 
before the case is heard. If it should be doubtful whether the case is one 
that carries the right of jury trial (i. e., whether it be a case of “law” or 
of “equity”) the judge would probably allow the demand for a jury in 
order to be on the safe side. In effect, though I have carefully looked, 
| cannot find a case in Connecticut, since the reform, in which any incon- 
venience or delay appears to have occurred on this point. 

“We must amend our court system,” says the State Bar Association. 
Good. Before doing so, shall we consult the experience of other states 
or have we nothing to learn from experience? 

In the September number of the “Law Journal” I hope to make a 
comparison between the court systems of England, Canada and New 
Jersey. 


CHARLES H. HARTSHORNE. 


Jersey City, N. J., May, 1902. 





Power to make vaccination a condition to admission to the schools 
is held, in Mathews v. Board of Edu. of School Dist. No. 1 (Mich.), 54 
L. R. A. 736, not to be conferred by statutory authority to make suitable 
rules and regulations for their government and management, and to 
determine the qualifications for admission thereto, where the children are 
in good health and there is no smallpox in the town, although there are 
some cases in other parts of the state. 


22 Reform of legal procedure was the subject of investigation and of many reports by four or more 
different royal commissions, on a)) of which (except possibly one) judges as well as lawyers were &}- 
pointed. The different reports were made in 1826, 1829, 1830, 1881, 1832, 1533, 1#34, 1851, 1853, 1860 
(printed in that year), 1852, 1854, 1856, 1869, 1872, 1874. The Judicature Act of 1878 was based upon the 
report 1869. The agitation dates from Bentham’s time, and from his work, 

23 Brett, M. R., in McGowan vy. Middleton, 11 Q. B. D. 468, cites Sec. 24, (7) of the Judicature Act, as 
to finally settling the controversy in one action, and says: ‘‘ Every endeavor has been made to car 
out this principle and all the judges have tried to er litigation to an end as speedily as possible.” 
He says that the “ fundamental idea of the framers of that act is to be found in that sub-section.”” The 
cases construing the Judicature Act are collected in Snow’s “Annual Practice’ (London), issued 
yearly. Since the Practice Act was passed the Supreme court of Connecticut has said, ‘It is nowan 
established principle in our law of civil procedure that two suits shall not be brou ht for the deter- 
mination of matters in controversy between the same parties, whether relating to legal or equitable 
rights or to both, when such determination can be had as effectually and properly in one suit.’ 
Wells v. Rhodes, 59 Conn. 498. 

%4 Constitution, Art. I., See. 21. 
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JOSEPH FRANK ve. CLEMONS HEROLD AND EMMANUEL BASSARDT. 


(N. J. Court of Errors and Appeals, March 20, 1902.) 


Contempi— Power of Court of Chancery to punish for. 
Mr. James G. Blauvelt for motion to rehear. 


Mr. John W. Harding, contra. 


PER CURIAM: The appellants were adjudged guilty of a contempt, 
and were fined and sentenced to imprisonment for a period of sixty days, 
by the Court of Chancery, for wilfully violating a restraining order of 
that court. The appeal was dismissed upon the ground that the pro- 
ceedings were punitive in their character, taken solely for the purpose of 
vindicating the authority and dignity of the court, and were consequently 
not reviewable. 

A hearing of the matter is now asked for because, as it is said, the 
Court of Chancery was without power to make the order appealed from, 
so far as it sentences the appellants to a term of imprisonment. This 
contention of the appellants is rested upon section 103 of the Chancery 
act (Gen. Stat., p. 392), which enacts, “That to enforce obedience to the 
process, rules and orders of the Court of Chancery, where any person 
shall be in contempt according to the law, practice or course of the said 
court, he shall for every such contempt, and before he be released or 
discharged from the same, pay to the clerk in chancery, for the use of 
this state, a sum not exceeding fifty dollars, as a fine for the said con- 
tempt; and the said person being in court, upon the process of contempt 
or otherwise, shall stand committed and remain in close custody until 
the said process, rule or order shall be obeyed and performed, and until 
the fine so imposed for such contempt, with the costs, be fully paid.” 
This provision was enacted by the legislature June 13, 1798 (Pht. Laws, 
p. 484) and has ever since been upon the statute bock. 

The argument is that, by this legislation, the power which heretofore 
rested in the Court of Chancery of the punishing for contumacious 
conduct with respect to its authority or dignity, had been abridged, and 
that the only punishment which, since that enactment, the court has had 
power to inflict for such contempts is a fine of fifty dollars. Whether or 
not, prior to the adoption of the constitution of 1844, the powers of the 
Court of Chancery were subject to be abridged by the authority of the 
legislature it is not necessary, for the purpose of this case, to decide. 
Ackerman v. Taylor, 3 Holst. 306; s. c. 4 Holst. 69, are authorities in 
favor of the existence of such power in the legislature. Assuming the 
power to have existed, we do not think the statute has the scope contended 
for by counsel for the appellants. The proceeding for contempt is of 
two kinds: First, purely for the purpose of punishing the contemptor, 
and, second, as a method of affording relief inter partes. Dodd v. Una, 
13 Stew. 714. The first clause of the statute declares that the purpose of 
its enactment is “to enforce obedience to the process, rules and orders 
of the court;” or, in other words, to regulate the procedure when pursued 
as a method of affording relief inter partes. This declaratory statement 
excludes the idea that it was the legislative intent, by this enactment, to 
curtail or interfere in any way with the power, which had theretofore 
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inhered in the court, of punishing contemptuous conduct in its presence, 
or with respect to its authority or dignity. The last clause of the statute, 
which provides that the person committed for contempt shall “remain in 
close custody until the said process, rule or order shall be obeyed and 
performed,” makes it manifest that the legislation is limited in its appli- 
cation to proceedings of the second kind only, and does not embrace those 
which are purely punitive in character. 


The application for a rehearing should be denied. 


WARREN DIXON v. ROSALIA ABREN. 
(New Jersey Supreme Court. ) 
Attachment— Fraud— A fidavit— Commissioner. 

On attachment. 

Motion to open judgment. 

Mr. B. P. Morris and Mr. E. W. Arrowsmith for the motion. 

Mr. Warren Dixon, in pro pers, contra. 

COLLINS, J.: The defendant shows, possibly, surprise, but does 
not show merits. 

Reliance is placed on the alleged invalidity of the writ. The plaintiff, 
before issuing it, procured an order from a Supreme court commissioner, 
under the third sub-division of the first section of the Attachment act 
(Pamph. L. 1901, p. 158), based upon affidavits stating facts from which 
an inference of fraud was drawn. There is no other provision of law 
under which an attachment based upon fraud may issue, the Practice act 
of March 10, 1893 (Gen. Stats., 2601) having been repealed. (Pamph. 
L. 1901, 368). I think that sub-division is not within the title of the 
act if the debtor is neither absconding ner non-resident, while, if the 
contrary is the case, no order is necessary. The writ, however, may 
stand if the affidavits present a case within either of the other sub-divisions 
of the section. It does sufficiently appear from the affidavits that the 
defendant, at the time of the issuing of the writ, was a resident of Cuba. 
] think that the inference must be drawn that the Cuba meant is the 
foreign country of that name, of the existence of which I must take 
judicial notice. The affidavits are not in strict conformity with the 
second sub-division of the first section of the statute, but [ think are 
substantially so. The commissioner’s order may be treated as super- 
rogatory. Under the liberal construction of the statute required by its 
thirty-third section I must hold the writ good, if possible. In a case 
where the affidavit was as meagre as that before me, Chief Justice Horn- 
blower refused to set aside an attachment based on it. Norrel v. Fearing 
Spencer 670. 

In the absence of a meritorious defense I will not open the judgment 
in this case. 


A payee of a promissory note, who sells it to an innocent third 
person, and afterwards repurchases it for value, is held, in Andrews v. 
Robertson (Wis.), 54 L. R. A. 673, to have no better right as against 
the maker than he possessed in the first instance. The rights of the 
payee of a note after repurchasing it from a bona fide holder are con- 
sidered in a note to this case. 
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DUNN v. PENNSYLVANIA BR. CO. et al. 


(N, J. Supreme Court, Feb. 24, 1902.) 


Pleading—Misjoinder of counts to join a count showing a cause of 
—Demurrer—1l. In an action action against some or one only. 
against two or more defendants, if 2. Such a misjoinder of counts 
there be a count showing a cause affords cause for a general demurrer 
of action against all, it is improper to the whole declaration. 


Action by Jeremiah Dunn against the Pennsylvania Railroad Com- 
pany and another. Demurrer to declaration sustained. 


Argued February term, 1902, before Gummere, C. J., and Garrison, 
Collins and Pitney, JJ. 


Mr. P. H. Gilhooly for plaintiff. 
Mr. Alan H. Strong for defendants. 


COLLINS, J.: This action is against the Pennsylvania Railroad 
Company and the New York and Long Branch Railroad Company, and 
the declaration contains three counts. It is contended by the demurrant 
that with a count setting forth a cause of action against both defendants 
there is a misjoinder of counts that respectively set forth a cause of action 
against one of them alone. If there be such a misjoinder of one or 
more counts, it affords cause for a general demurrer to the whole declara- 
tion. 1 Chit. Pl. 202, 205, 665; 2 Saund. 117b; Drummond v. Dorant, 4 
Term R. 860. It is necessary to recite only the second count. It is 
therein averred that the defendants were railroad corporations, and as 
such common carriers of passengers and goods upon a railroad of which 
the Pennsylvania Railroad Company was possessed as lessee or licensee 
by reason of some arrangement or agreement with the other defendant, 
and that the plaintiff became a passenger upon one of its trains. It is 
then averred that the Pennsylvania Railroad Company, by reason of the 
said arrangement or agreement, was possessed of certain other tracks 
and switches by the side of and along said railroad, and that it did not 
keep and store its freight cars and other cars upon its other tracks and 
switches so possessed as aforesaid in such manner that they could not 
or would not run down upon the main track, but so carelessly, negli- 
gently, etc., kept and stored its said freight cars and other cars upon said 
tracks and switches that they ran down upon the main track and 
obstructed it, and that the Pennsylvania Railroad Company so carelessly, 
etc., ran the said train as that the locomotive collided with the obstruct- 
ing cars. The pronominal and other references to the Pennsylvania 
Railroad Company contained in this count are sometimes in the singular 
and sometimes in the piural number, but it is beyond dispute that the 
negligent storing of cars on the side tracks and switches and the negligent 
running of the train on which the plaintiff was a passenger are charged 
solely against that company. A careful perusal of the count shows no 
connection of the other defendant with the grievances complained of. 
The first count recites a joint possession of the railroad, side tracks and 
switches; but, as it charges negligence only on the Pennsylvania Ra:lroad 
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Company, there is no effectual charge of joint tort feasance. The third 
count throughout charges both defendants, and because of the misjoinder 
with it of the other counts the demurrer will be sustained. 


SMITH v. LIVESEY. 
(N. J. Court of Errors and Appeals, March 3, 192). 


Judgment by default—Vacating supplement to the Practice act, 
—Review on error.—1. A motion approved March 28, 1895 (2 Gen. 
made in the Supreme court to open St., p. 2596), is incapable of impair- 
one of its judgments regularly ing the discretionary nature of the 
entered by default is addressed to power, so as to make a refusal to 
the discretion of the court, and its open the judgment subject to re- 
determination thereon cannot be view on error. 
reviewed by writ of error. 2. The 


Error to Supreme court. 


Agtion by Abel I. Smith and others against Mary Edith Livesey and 
others. Judgment for plaintiffs. Defendants bring error. Dismissed. 


Messrs. Smith & Mabon for plaintiffs in error. 
Mr. Clarence H. Murphy for defendants in error. 


DIXON, J.: The plaintiffs having regularly entered judgment by 
default against the defendants in the Supreme court, the defendants applied 
to that court to open the judgment on the ground that the default was 
due to the neglect of their attorneys, and they had a meritorious defense, 
which should be submitted to a jury. The court refused to open the 
judgment, and thereupon the defendants sued out this writ of error, 
contending that such refusal was erroneous in law. 

By the common law an application to open a judgment regularly 
entered was addressed wholly to the discretion of the court in which 
the judgment was rendered, to be there decided as justice and equity 
should require (Chit. Archb. 883; Reynolds v. Silvers, 18 N. J. Law 238); 
and consequently a writ of error would not lie to review the determina- 
tion of that court. The defendants do not question this ancient rule, 
but rely upon a supplement to the Practice act approved March 28, 1895 

2 Gen. St., p. 2596), which declares it to be the duty of the court to 
open a judgment by default under such circumstances as the defendants 
insist appear in the present case. But if the true meaning of that statute, 
as applied to the Supreme and Circuit courts, be to take away from them 
their discretion upon such motions, then it runs counter to the constitu- 
tion, which confirmed in these courts, beyond legislative disturbance, the 
authority possessed when the constitution was adopted. Railroad Com- 
pany v. Tunison, 55 N. J. Law 561, 27 Atl. 929; Flanigan v. Smelting Co., 
63 N. J. Law 647, 44 Atl. 762. The act cannot, therefore, have the force 
ascribed to it by the defendants, and cannot confer upon this court the 
power to review and override the determination of the Supreme or 
Circuit courts on a motion to open a judgment regularly entered. 

The writ of error should be dismissed. 
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IN JOSEPH H. MURRAY AND ELIDA H. PURDY, APPELLANTS, ». 
RACHEL A. LYNCH ET AL., RESPONDENTS. 


(N. J. Prerogative Court.) 


Probate of will—Jurisdiction of 
surrogate—Jurisdiction of Orphans’ 
court—Petition after probate.—1. 
When application is made to a sur- 
rogate to admit a will to probate 
and grant letters testamentary 
thereon, jurisdiction is conferred 
upon him by our statute to act 
thereon, except in three classes of 
cases, viz.: (1) when he finds doubts 
arise on the face of the will; or (2) 
when a caveat is put in against 
proving a will; or (3) when a dis- 
pute arises respecting the existence 
of a will. 2. In either of the cases 


above cited the surrogate is forbid- 
den to act upon the application, but 
is required to issue citations to all 
persons concerned, returnable to 
the Orphans’ court, and jurisdiction 
is conferred upon the court to hear 


and determine the matters in con- 
troversy. 3. When a_ surrogate, 
upon such application, is not thus 
prohibited from acting thereon, his 
adjudication admitting or refusing 
to admit the will to probate, is 
reviewable by an appeal to the 
Orphans’ court, made by any per- 
son interested, and thereupon the 
Orphans’ court is given jurisdiction 
to proceed thereon as if the will had 
not been proved before the surro- 
gate, provided the appeal is taken 
within the period after the pro- 
ceedings before the surrogate fixed 
by the statute. 4. When a surro- 
gate has duly acted upon such an 
application and has made an adju- 
dication and decree thereon, the 
power conferred upon him has been 
exhausted, and he may not there- 
after issue citations requiring the 
parties to appear in the Orphans’ 
court in respect to any contro- 
versy over the probate of the will. 
5. The jurisdiction of the Orphans’ 


court over the probate of the will 
after it has been duly admitted to 
probate by the surrogate only 
attaches when an appeal has been 
taken within the time limited by 
the statute. No jurisdiction wiil 
be acquired by citations thereafter 
issued by the surrogate and return- 
ed into the Orphans’ court. 6. A 
paper writing purporting to be a 
last will and testament of a person 
who died domiciled in Essex 
county was offered for probate 
before the surrogate of that county. 
There appeared nothing on the 
face of the will to raise a doubt. 
No caveat was filed and no dispute 
arose upon the existence of a will. 
The surrogate took the deposi- 
tions of the witnesses and made a 
decree admitting the will to probate 
and granting letters testamentary 
thereon. No appeal was taken 
from the surrogate’s decree. After 
the time for appeal had passed 
heirs at law and next of kin of the 
decedent filed a petition with the 
surrogate stating objections to the 
will as not well executed, or induced 
by undue influence. The petition 
treated the probate of the surrogate 
as of common form, and prayed 
that respondents should be required 
to reprove it in solemn form. 
Thereupon the surrogate issued 
citations to the parties interested, 
returnable to the Orphans’ court, 
and that court dismissed the pett- 
tion and citations for lack of juris- 
diction. Held, that the surrogate 
had no jurisdiction to entertain 
such a petition and issue citations 
thereon; and that the Orphans’ 
court had no jurisdiction to deter- 
mine the matter thus presented. 
7. Quaere, whether the distinction 
between probate in common and 
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solemn form known to the English mere probate in common form, but 
ecclesiastical and probate practice an adjudication upon proofs and in 
is applicable to any form of probate rem, reviewable only by appeal in 
in this state; but held that the pro- the manner provided by the statute. 
bate by a surrogate, by the juris- The dictum in Straub’s case, 4 
diction conferred on him, is not a_ Dick, 264, disapproved. 


In re will of Rachel A. Cartwright. 

On appeal from Essex Orphans’ court. 
Argued on briefs submitted October 31, 1901. 
Mr. Joseph A. Beecher for appellants. 

Mr. Joseph Coult for respondents. 


MAGIE, Ordinary: The controversy in this cause is presented to 
this court by an appeal of Josephine H. Murray and Elida H. Purdy 
from an order of the Orphans’ court of Essex county, dismissing a 
petition which came before the Orphans’ court in the manner hereinafter 
described, on the ground of want of jurisdiction in that court to hear 
and determine the matters set up therein. 

e printed book discloses that the order appealed from was made 
by the Orphans’ court upon the following case, viz.: (1) an application 
presented to the surrogate of Essex county on February 9, 1900, by 
Rachel A. Lynch and "Emuna L. Hendricks, as executrices named in 
the last will and testament of Rachel A. Cartwright, late of the City of 
Newark, in said county, deceased, for probate of said will; (2) a certified 
copy of the will of Rachel A. Cartw right, deceased, and a codicil thereto, 
and of the proofs taken thereon by the surrogate, and a certified copy of 
an order or decree of the surrogate, made February 9, 1900, adjudging 
the instrument offered for probate to be the last will and testament of 
Rachel A. Cartwright, deceased, and admitting the same to probate and 
directing letters testamentary to be issued to said applicants, and of the 
letters issued thereon; (3) a petition presented to said surrogate on 
March 22, 1901, by Josephine Murray and Elida H. Purdy, setting up 
that Josephine H. Murray was a sister, and Elida H. Purdy was a 
da ughter of a deceased sister of Rachel A. Cartwright, deceased; that 

Rachel A. Cartwright died in Newark on or about January 28, 1900, 
seized and possessed of valuable real and personal estate; that Rachel A. 
Lynch and Emma L. Hendricks, on February 9, 1900, had presented to 
the surrogate an instrument purporting to be the last will and testament 
of Rachel A. Cartwright, deceased, and a codicil thereto, wherein they 
were named as executrices; that the surrogate had admitted the will and 
codicil to probate in common form, and issued letters testamentary) 
thereon to said executrices, and charging that the will and codicil thus 
admitted to probate were not, in fact, the last will and testament of 
Rachel A. Cartwright, deceased, but, if executed by her, were executed 
under misapprehension, and further charging that the same _ were 
obtained from deceased by undue and improper influence, and, after 
reciting that certain persons named claimed under said will and codicil 
and were entitled and intended to be made parties to the proceedings, it 
was thereon prayed that the probate in common form might be opened 
for the purpose of proving the alleged will and codicil in solemn form, 
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in accordance with the established rules and practice, and that citations 
should issue, citing the above named executrices and parties in interest 
to appear before the Orphans’ court to reprove in solemn form the 
instrument alleged to be the will and testament of said deceased. It is 
not expressly stated in the petition, but I think it may be inferred there- 
from, that Rachel A. Cartwright died without leaving any lineal 
descendants. 

‘rom recitals in the order appealed from it appears that citations 
such as were prayed for in the petition, were issued by the surrogate, 
and returned served into the Orphans’ court, and the order appealed 
from was made on motion of counsel for the executrices, after hearing 
them, and also counsel for the petitioners (now appellants), and counsel 
for some of the cited parties. 

In my investigation of this important cause I have been greatly 
aided by the learned and exhaustive opinion of the judge of the Orphans’ 
court, giving his reasons for declining to take jurisdiction of the matters 
presented by the proceedings, and also by the able briefs presented by 
the counsel of the parties to this controversy. 


On the part of appellants, counsel point to the well-known distinction 
between probate of wills in common form and the like probate in solemn 
form, recognized in England by the courts there administering probate 
law, and the practice of those courts to permit and require a will, although 
once proved in common form, to be again proved per testes, or in solemn 
form, after citation or notice, and opportunity for parties interested to 
be heard in objection, even after the lapse of a long period, which some 
thereupon simply admitted the will to probate. Under various acts of 
Parliament and rules of court, other affidavits of more extensive import 
were required, but there was no proof by the subscribing witness, nor 
a mere affidavit of the executor that he believed the paper propounded 
by him was the last will and testament of the deceased, and the court 
which exercise jurisdiction over the probate of wills. They further 
contend that the applicability of the doctrine and practice in question to 
all our probate courts has been settled by an authoritative decision binding 
upon this court. 

It is not contended that any trace of this doctrine, as applicable to 
our probate procedure, can be discovered in our adjudicated cases, or 
in the records of probate courts until the decision of Straub’s case, 4 
Dick. 264, 66, in 1892. Before that, I think I am warranted in saying 
that the Bar in general accepted a probate in the usual form as justifying 
executors in proceeding to settle the estate, and to give deeds of real 
estate under powers conferred, to pay legacies and to distribute the 
residue without any apprehension that during a long period thereafter, 
when witnesses were dead and facts made difficult, if not impossible, to 
prove, they might be compelled by any one interested in avoiding the 
vill to reprove it. 

It is to Straub’s case that appellants appeal and insist it authorita- 
tively points out and approves the practice adopted in the case now 
before us. That case was decided by my predecessor, Chancellor McGill, 
when sitting as Ordinary, and this is the language in which he expressed 
his opinion: 
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“There are two methods of obtaining probate known to the practice 
of the English ecclesiastical courts—one in common form, and the other 
in solemn form or per testes. The proof is said to be in common form 
when the executor presents the will for probate in the absence of the 
parties in interest (to be affected by the probate), and without citing 
them, proceeds ex parte with his proof, and it is said to be solemn 
form when those in interest are cited to be present at the probation or 
approbation of the will. When a will is proved in common form the 
court, at any time within thirty years after probate, may require the 
executor, of its own motion or at the instance of the next of kin or 
other person interested, to prove the willin solemn form. I Wms. Exrs. 
334, et seq.; Waters v. Stickney, 12 Allen 4. This practice is not a 
hardship upon the executor, for it is within his power, and a dictate of 
ordinary prudence in the first instance, if there be doubt as to the 
propriety or security of probate in common form, to seek probate in 
solemn form, causing those interested to be cited and therefore to be 
bound by the adjudication. If it was the appellant’s design to pursue 
this practice in the application now reviewed, and have the will of Mr. 
Straub proved in solemn form, she failed. Her application should have 
been made to the surrogate, for it is substantially an application to 
reprove the wil!, a method of direct attack upon a probate previously had 
by proof in common form. Over such an application the Orphans’ court 
obtains its jurisdiction through the surrogate. Such jurisdiction springs 
from an issue suggested in‘a proceeding which originates before the 
surrogate. The statute does not contemplate that application for 
probate shall in any case be made to the Orphans’ court. That court, 
so far at least as matters of probate are concerned, is merely the trial 
tribunal of issues suggested before the surrogate. The petition should 
not be to set aside the probate, but to reprove the will in solemn form. 
Such proof is denominated in the books ‘contentious business.’ It 
promises controversy, and upon a presentation of a petition for it to the 
suirogate, a controversy would arise, and then, under our statute, it 
would become the duty of the surrogate to cite the parties in interest, 
including the executor, to appear before the Orphans’ court in order 
that the executor might there proceed, in the presence of the parties 
cited, if they should appear in answer to the citation, to prove the will 
in solemn form.” 

If this opinion was essential to the decision of that case, or was 
pertinent to the questions involved, I should unquestionably follow it. 
If not, the opinion is entitled to the respect due to the solemn utterances 
of the late Chancellor, a careful and able judge in matters of adminis- 
tration. 

I feel obliged to declare that the opinion in question in respect to 
the course of practice permissible to require probate of a will in solemn 
form was wholly unnecessary to the decision of the case, and I do not 
deem it binds the Orphans’ court or the Prerogative court to approve or 
adopt that practice. An examination of the case shows that a will 
purporting to have been executed by Anthony Straub was proved before 
the surrogate in the usual way, and without notice to the next of kin. 
No appeal had been taken from the surrogate’s action, but eleven months 
after the probate the sister of deceased applied to the Orphans’ court 
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to set the probate aside on the ground that the will was the product of 
fraud and undue influence. The Orphans’ court allowed an order to 
show cause why the prayer of the petition should not be granted, but 
after hearing discharged that order. [rom the order discharging the 
rule to show cause an appeal was taken to this court. The Ordinary 
recognized that the single question presented was whether an Orphans’ 
court, upon a direct application to it, could set aside a surrogate’s 
probate after the time limited by statute for appeal had expired. He 
declared that while the Orphans’ court has general jurisdiction over 
subjects prescribed by the statute of which it is the creature, the control 
of judgments of the surrogate was not one of those subjects, except it 
be accomplished through review upon appeal. His conclusion was that 
the Orphans’ court rightly refused to take jurisdiction in that case. It 
is obvious, therefore, that what the learned Ordinary declared respecting 
the practice of attacking before the surrogate a will previously proved 
by him, after the time for appeal had elapsed, was wholly obiter. The 
affrmance of his decree in that case by the Court of Errors, reported 
sub nomine Scharer v. Schmidt, 5 Dick. 795, is, of course, a binding 
adjudication only in respect to the point involved in the litigation. That 
the Court of Errors did not design to express by such affirmance any 
conclusion with respect to the practice described and the remedy declared 
to be admissible by the learned Ordinary is plainly to be seen from 
the language of that court in Gordon v. Olds, 7 Dick. 317, to this effect: 
“Whether when a will is admitted to probate in compliance with the 
statute, the court, of its own motion, or at the instance of the next of 


kin or other person interested, may require it to be proved in what is 
known in the English law solemn form, and, if so, by what practice 
and procedure and in what court such an investigation shall be conducted, 
we do not decide.” 


Notwithstanding my conclusion that the opinion expressed by the 
Ordinary in the Straub case has not, in respeci to the point now in 
question, the force of authority requiring the submission of this court, 
yet the deliberately expressed views of that learned judge carry great 
weight and require careful examination before dissenting therefrom. 

It is to be observed that the opinion under consideration is divisible 
into two propositions. The first is that the distinction between the 
probate of a will in common form and the probate thereof in solemn 
form is part of the probate law of this state, and binding upon all our 
probate courts, and that a probate before any such court in any case 
where the parties in interest have not been cited to attend, or perhaps 
have not attended upon such probate, is a probate in common form, and 
that any such parties not cited or not attending may thereafter, for an 
indefinite period, require the will to be reproved in solemn form. The 
second proposition is that when a probate of a will is made by a surrogate 
under our statute the same surrogate or his successor in office has 
jurisdiction upon application to him by any party in interest to issue 
citations returnable into the Orphans’ court, notwithstanding the time 
for appeal has passed, and that the Orphans’ court acquires jurisdiction 
by the return of such citations to proceed to require the will to be again 
proved and to hear and determine any contest that may arise thereon. 
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In the opinion of the Orphans’ court in this cause the first proposi- 
tion is combated. It is pointed out that in the early practice of the 
English courts the probate of a will in common form was granted upon 
proceedings of surrogates respecting the probate of wills are expressly 
made subject to an appeal to the Orphans’ court by any person interested 
and to proceedings thereon as if the will had not been proved, but there 
was there any adjudication that the will was, in fact, the will of the 
deceased. A form of such a probate will be found in Brown’s treatise 
on the Principles and Practice of the Court of Probate, revised and 
adapted by Mr. Powles to the practice of the High Court of Justice in 
Probate Business, page 209. Judge Skinner thereupon distinguished 
the English probate in common form from the probate by a surrogate 
under our statutes, on the ground that the latter was required to be 
allowed only after proof of the subscribing witnesses to the facts made 
requisite to a testamentary disposition by our law, and that the 
customary order or decree thereon adjudicated that the instrument 
offered was the last will and testament of the deceased. From 
the adjudication of our courts that in allowing probate the surrogate 
performed a judicial function, and that his judgment was in rem, he drew 
the conclusion that the surrogate’s act was different from, and more 
than a probate in common form, and that the English doctrine did not 
apply to such a probate. 

I do not deem it necessary or advisable to express any opinion 
upon the conclusions of Judge Skinner in this regard. I merely suggest 
that if, upon examination of the second proposition of the learned 
Ordinary in the Straub case, a conclusion is reached that he erred in 
holding that a surrogate, by whom, or by whose predecessor in office, 
a will had been admitted to probate without the attendance of the parties 
in interest, had jurisdiction to cite the parties into the Orphans’ court, 
or that the Orphans’ court thereby acquired jurisdiction to bar and 
determine a contest thus initiated, those circumstances would go far 
to maintain his conclusion that a probate thus allowed was more than 
a probate in common form, but was rather an adjudication, which, if 
not reviewed in the manner prescribed by law, became conclusive upon 
all parties. My reason for declining to put the case on that ground 
arises from the state of the decisions in respect to the probate of wills 
in the Prerogative court when allowed upon the mere proof of the 
subscribing witness, without citation to parties in interest. 

In a celebrated case a paper writing was presented for probate as 
a will to Chancellor McGill, sitting as Ordinary, and it was made to 
appear that George P. Gordon, the alleged testator, had died domiciled 
in this state; that the persons named therein as executors had died; 
that no caveat had been filed in the county in which deceased was 
domiciled, and that it would be difficult, if not impossible, to ascertain 
what interests would be affected by probate, and who should be notified 
of the proceedings. Under such circumstances it was deemed expedient 
by the Ordinary to admit the will to probate in common form, and if 
contest should arise to therefore require solemn proof, upon such notice 
to parties as should be practicable or proper. The will was thus admitted 
to probate and administrators cum testamento annexo were appointed. 
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Afterward parties in interest applied to the Ordinary for a reproof 
of the will, and, on their application, the Ordinary directed the admin- 
istrators to make proof of the disputed will in solemn form after giving 
notice to parties interested. The order first made has been examined, 
and it is noticeable that there is no direct adjudication that the paper 
propounded was the will of deceased. There is a recital that the proofs 
of due execution were sufficient, and that no cause was shown to the 
contrary. Thereupon it was ordered that it should be admitted to 
probate as the will of the deceased, and letters of administration should 
be issued thereon. In the contest that followed the Ordinary found that 
the alleged will was a forged document, and denied probate to it, revoking 
the probate before granted in common form. Gordon's case, 5 Dick. 397. 

The decree thus made was brought up to the Court of Errors and 
Appeals by appeal, and was there affirmed on the ground that the paper 
presented for probate was not the will of Gordon, but a forgery. Gordon 
v. Old, 7 Dick. 8317. In respect to the practice followed in the cause, 
the per curiam opinion of the court pointed out that the circumstances 
under which the will was produced for probate before the Ordinary 
tended to excite suspicion of its genuineness, and made it proper that 
it should not be admitted to probate on mere formal proof, and it was 
said that the Ordinary, in admitting it to probate on such proof, con- 
templated that his order should be final only if the will stood the result 
of a controversy, if a contest arose. The court declared that there was 
no doubt of the regularity of the practice and procedure adopted. 

It is observable that this conclusion of the Court of Errors may 
have been grounded either on the fact that the first probate was allowed 
with the express intent to permit the alleged will to be contested if 
parties in interest desired to do so, or on the notice that a probate thus 
allowed by the Ordinary was open to such a contest under the extensive 
powers to the Prerogative court. It may result that such a probate 
in this court resembles or is equivalent to probate in common form. 
In this uncertainty I shall express no opinion as to the effect of a 
probate of a will in this court in the usual form, and deem it entirely 
unnecessary to do so. For the question before us does not involve the 
broad powers existing in this court over the probate of testamentary 
instruments. It relates solely to the jurisdiction conferred upon the 
surrogate and Orphans’ court in cases like that now presented. 

It must be conceded that the power of surrogates and Orphans’ 
courts in respect to the probing of wills is only that conferred by statutes. 
The jurisdiction of either court in that respect must be found in the 
express enactment of some legislative act or in necessary implication 
therefrom. This doctrine is elementary and needs no citation of authori- 
ties in its support. 

At the time the will in question in this cause was admitted to 
probate by the surrogate the power conferred on him was expressed in 
the provisions of section 13 of the act entitled “An act respecting the 
Orphans’ court, and relating to the powers and duties of the ordinary 
and the Orphans’ courts and surrogates” (Revision 1898), approved 
June 14, 1898. (Laws of 1898, p. 715). By those provisions jurisdic- 
tion was conferred on surrogates to take depositions to wills and to 
admit the same to probate and grant letters testamentary thereon, except 
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in three classes of cases, viz.: (1) when doubt arises on the face of the 
will (i. e., on the face of the paper offered as a will); (2) when a caveat 
is put in against proving a will; and (3) when disputes arise respecting 
the execution of a will. In any of these excepted cases the surrogate 
is not only forbidden to act, but is expressly required to issue citations 
to all persons concerned to appear in the Orphans’ court of the same 
county, and to that court is expressly given jurisdiction to hear and 
determine the matters in controversy. 

Under legislation of a similar, though not identical character, this 
court has held that the surrogate is thereby invested with a judicial 
function and holds a statutory court, and that a grant of letters testa- 
mentary by him is a proceeding in rem resulting in a judgment which 
may not be impeached collaterally, and can only be attacked by appeal. 
Quidort’s Admrs. v. Pergeaux, 3 C.E. Gr. 472. The doctrine of that 
case was approved by the Court of Errors and Appeals in Ryno’s Exrs. 
v. Ryno’s Admrs. 12 C. E. Gr. 522, and it was therein further adjudged 
that when a surrogate had granted probate of a will, the power conferred 
on him was exhausted; that his decree, until reversed, was final and 
conclusiye; and that after a surrogate had admitted a will to probate 
and issued letters testamentary thereon his subsequent grant of letters 
of administration was absolutely void. In a subsequent case in this 
court, where it appeared that a will had been admitted to probate by a 
surrogate before the expiration of ten days from the death of the 
testator, it was held that the adjudication of the surrogate, though 
irregular and illegal, could not be atacked in the Orphans’ court in any 
other mode than by the appeal permitted by the statute. The refusal 
of the Orphans’ court to set aside the probate and revoke the letters 
testamentary issued thereon, upon a direct application for that relief 
and not by way of appeal, was approved and affirmed. In re Evans, 
2 Stew. 571. 

3y the provisions of section 202 of the act of 1898, above cited, the 
is a proviso that such appeal must be taken within three (six) months 
after the proceedings, when the person appealing resided out of the 
state at the death of the testator. 

The case presented to the Orphans’ court was not brought before 
it by an appeal. The time for an appeal had long before elapsed. The 
proceedings under review commenced by an application to the surrogate 
more than thirteen months after the admission of the will to probate by 
him. It results, in my judgment, that after the surrogate had admitted 
the will to probate, and the time for appeal had elapsed, he had 
exhausted his power and was without jurisdiction to cite the parties 
into the Orphans’ court, and that the latter court was without jurisdic- 
tion to hear and determine any controversy respecting the probate of the 
will, brought before it by such citations. The jurisdiction was properly 
refused in the court below. 

It is argued that this conclusion will, or may, operate to deprive 
heirs or next of kin of property in the estate of a deceased person in 
violation of fundamental principles or without due process of law. This 
consideration seems to me inadmissible in the case before me. If the 
legislation in question operates to make the decree of a surrogate 
admitting a will to probate, a conclusive adjudication upon rights of 
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property in the absenee of an appeal, and if I should conclude that such 
legislation is not within the power of the legislature to enact, the result 
would not affect the question before me, which is, whether there has 
been conferred upon the Orphans’ court power to compel the executors 
of a will admitted to probate by a surrogate to reprove the will in that 
court after the time for appeal has elapsed and no appeal has been taken. 

I may be permitted to make another observation in respect to the 
view expressed by Chancellor McGill to the effect that the practice he 
deemed applicable to the probate of wiils by a surrogate “is not a hard- 
ship upon the executor, for it is within his power and a dictate of 
ordinary prudence in the first instance, if there be doubt as to the 
propriety or security of probate in common form, to seek probate in 
solemn form, causing those in interest to be cited and therefore bound 
by the adjudication.” In my judgment no power has been conferred 
upon the surrogate to issue citations requiring the parties in interest 
to appear before him on the probate of a will by him, and his adjudication 
would not be binding on such parties by reason of the issuing and 
service of such unauthorized citations. His power to issue citations is 
confined to the three classes of cases before referred to, and the effect of 
such citations is to transfer the jurisdiction over the probate to the 
Orphans’ court. While the executor who propounds a will for probate 
before a surrogate may properly point out to the surrogate any doubts 
arising on the face of the will the power to issue citations in that class 
of cases will not arise except on an adjudication of the surrogate that 
such doubts are raised on the face of the will. The executor propound- 
ing the will is obviously without power to file a caveat against probate 
or to raise a dispute respecting the existence of a will. In re Chamber- 
lain L. R., 1 P. & D. 316. Such an executor cannot, therefore, require 
the surrogate before whom he offers the will for probate to issue citations 
transferring the probate to the Orphans’ court. If the probate of the 
surrogate is not a probate in solemn form, the executor is powerless to 
make it such. 

The order appealed from must be affirmed. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Opinions). 

Trusts—Sale of trust property—Revocation of trust—1. A trust 
deed authorized the trustee, his heirs or assigns, and the beneficiary, at 
any time during the latter’s life, by joining in a deed, to revoke, alter 
or make void all or any of the uses or estates limited in the trust lands, 
and, by such indenture or by any other indenture, convey the land in fee 
simple or in mortgage, or any less estate, freed and discharged from 
any trust or limitation whatsoever, or by such other indenture appoint 
and declare any new or other uses of the said land, and the moneys 
arising from such sale or loan to invest in other real estate, etc., subject 
to the same uses and trusts and under the same provisions as before 
declared concerning the trust land. Afterwards the trustees and the 
beneficiary joined in a conveyance of the property. Held, that the 
proceeds of the sale belonged to the trustee, as part of the trust estate, 
but subject to the right of the trustee and beneficiary to revoke or alter 
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the trust in the manner specified in the deed. 2. A mere notice served 
on the trustee by the beneficiary that, under the powers vested in her, 
she revoked and made void the trust, was insufficient to terminate it; 
the deed requiring joint action by both trustee and beneficiary to accom- 
plish that end. Lippincott v. Williams. (Mr. C. L. Cole and Mr. A. M. 
Palmer for defendants). Opinion by GREY, V. C., February 19, 1902. 


Corporations—Insolvency—Distribution of assets.—Corporations 
act, Sec. 75 (P. L. 1896, p. 301) provides that the court may limit the 
time within which creditors of an insolvent corporation shall make proof 
of their claims, ‘“‘and may bar all creditors and claimants failing to do so 
within the time limited,” ete. Section 76 requires that “every claim” 
shall be presented in writing and on oath, and “the claimant,” if required, 
shall submit to such examination in relation to “the claim” as the receiver 
shall direct. Section 77 (page 302) provides that ‘any creditor or claim- 
ant” may demand a jury to decide on “his claim.” Held, in view of these 
provisions, that a claimant for a tort committed before the declaration 
of insolvency, but not reduced to judgment until after, could come in 
and share on an equality as a creditor pursuant to section 86, providing 
for thé distribution of the assets among “the creditors.” Lehigh & 
Wilkes-Barre Co. v. Stevens & Condit Transp. Co. (Mr. Robert L. 
Lawrence for claimant. Mr. R. Wayne Parker for contestant). 
Opinion by STEVENS, V.C., March 5, 1902. 


Foreclosure proceedings—Master’s report—Judgments—Evidence. 


—Where the master, in his report in foreclosure proceedings, does not 
certify the evidence on which he determined that certain judgments 
existed in favor of one of the defendants, the report will be sent back, in 
order that he ascertain whether there were such docketed judgments 
by certified copies from the record. Schenck v. Sedam. (Mr. Schuyler 
C. Van Cleef for complainant. Mr. Silas D. Grimstead for defendant, 
Ayres D. Insiey). Opinion by GREY, V. C., March 6, 1902. 


Mortgage—Undue _ influence—Evidence—Sufficiency.—A _ father, 
who was advanced in years, and feeble in health, with his mental powers 
weakened, executed, shortly before his death, a mortgage on his home to 
his daughter in consideration of her services to him, without any inde- 
pendent advice as to the effect of the instrument. Previously the 
daughter had married, bringing her husband to reside in the home, 
whereupon her brother, who had resided with her and the father, left. 
The brother and his father had erected the home, devoting to it the 
earnings of their business, of which the former was the principal factor, 
and he had also contributed to it his savings from other sources. The 
brother claimed the home was constructed with the understanding that 
on the father’s death it was to belong jointly to him and his sister. The 
sister had notice of such arrangement, and such claim had support in 
the conduct of the business and contemporaneous declarations of the 
father. Held, sufficient to warrant a decree setting aside the mortgage 
as void, with direction for partition of the premises. Thorp v. Smith. 
(Mr. James A. Gordon for complainant. Mr. Joseph Anderson and Mr. 
Robert L. Flemming for defendants). Opinion by PITNEY, V. C., 
March 8, 1902. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Change of venue.—The court will not change the venue on the 
ground of inconvenience, upon any nice balancing of circumstances of 
mere accommodation to the partics; over these, the legal right of the 
plaintiff must prevail. Simanton v. Moore. (Mr. John L. Conard for 
plaintiff. Mr. Martin Wyckoff for defendant). Argued before Van 
Syckel, J. Opinion by VAN SYCKEL, J., November 12, 1900. 


Pleading—Specia! pleas—-Striking out.—1. A special plea setting up 
facts provable under the general issue is permissible. 2. In an action on 
an accident policy, a plea which, instead of setting out a provision in the 
policy relied on to defeat recovery, simply states in an argumentative 
way the pleader’s idea of its meaning, is bad, and will be struck out. 
Noble v. Travelers’ Ins. Co. (Mr. C. L. Corbin for plaintiff. Mr. George 
Holmes and Mr. C. C. Black for defendant). Opinion by COLLINS, 
J., December, 1901. 


Contracts—Sealed instruments—Pleading.—1. Pub. Laws 1900, p. 
362, providing that any party to an action on a sealed instrument may 
plead and set up want or failure of consideration in an action on the 
contract, does not authorize a plea of want of consideration in an action 
on a sealed instrument, reciting the mutual covenants of the parties as 
the respective considerations for the contract, as such plea merely raises 
the question of the sufficiency of the consideration stated in the sealed 
contract; but such objection must be raised by demurrer or plea of non 
est factum. 2. A plea in an action on a contract which merely states 
that the consideration has failed is a statement of a legal conclusion, and 
bad, in failing to state the facts showing the manner in which the con- 
sideration failed. 3%. A plea of partial failure of consideration in an action 
on a sealed instrument reciting a consideration is bad. Raritan R. R. Co. 
v. Middlesex & S. Traction Co. (Mr. C. L. Corbin for the motion. Mr. 
Willard P. Voorhees opposed). Opinion by COLLINS, J., February, 
1902. 


Publie officer—Refusal to turn over public property.—An_ indict- 
ment of a public officer, under section 170 of the Crimes act of 1898 (P. L. 
p. 794), for refusal to deliver money, books, papers or other property to 
his successor or other person authorized by law to receive the same, must, 
in order to be valid, state the facts that make such section operative and 
disclose the right of the demandant to the delivery of something specially 
demanded and _ sufficiently described. Bartholomew v. State. (Mr. 
Samuel A. Patterson for plaintiff in error. Mr. John E. Foster, Prosecutor 
of the Pleas, for the state). Argued before Gummere, C. J., and Garri- 
son, Collins and Piney, JJ. Opinion by COLLINS, J., February 24, 
1902. 


Street railroads—Injury to passenger.—A lad of nearly twelve years, 
without invitation, express or implied, got upon the step of the front 
platform of a moving electric street car, meaning to become a passenger 
onthe car. Access to the platform was barred by a closed door, the place 
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provided for ingress to the car being at the rear platform. 
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He rapped 


on the door, and the motorman looked toward him, but did not open 


the door, or stop the car, or lessen its speed. 
and the boy was thrown off and injured. 


The car struck a wagon, 
Held, in an action against 


the company operating the street railway to recover damages for such 
injury, that the plaintiff was properly nonsuited, because the company 


owed him no duty except to abstain from willful injury. 
(Mr. Michael Dunn for plaintiff. 


Jersey City, H. & P. Ry. Co. 


William 6. Gourley for defendant). 
Gummere and Collins, JJ. 


Garrison, 
February 24, 19@2. 


Sarlow v. 
Mr. 
Argued before Depue, C. J., and 
Opinion by COLLINS, J., 


MISCELLANY. 


STATE BAR ASSOCIATION MEET- 
ING. 


The third annual meeting of the 
New Jersey State Bar Association, 
as arranged by the Board of Trus- 
tees, is to be held on Friday, the 
thirteenth of June, at Atlantic 


City, in the Chelsea House, one of 


the finest seashore houses in the 
country, where special provision 
has been made by the board for the 
accommodation, at special rates, of 
members, their families and invited 
guests. 

The first session will take place 
at four P. M., when the regular 
order of business will be carried 
out, ending in an election of of- 
ficers. 
banquet in the evening, given by 
the association to its members and 
guests, at which a number of inter- 


esting addresses are expected to be | 


made. 


The second session will be held | 


the next day at eleven A. M., when 
the new officers will be installed. 


The retiring president will then de- | 


liver an address, which will be fol- 
Jowed by an address by the Hon- 
orable Gilbert Collins, Justice of 
the Supreme court. 

A detailed account of the pro- 
gramme as arranged by the board 


This will be followed by a | 








will be sent to each member a few 
days before the meeting. Quite a 
number have expressed their inten- 
tion to bring their wives and 
daughters with them, and the board 
intend to do everything in their 
power to make the occasion one of 
interest and enjoyment to all. 
Members who expect to attend will 
be requested to give notice to the 
Secretary, Albert C. Wall, Esq., of 
Jersey City, and state whether they 
desire accommodation at the Chel- 
sea House, in order that suitable 
arrangements may be made accord- 
ingly. 


STATE NOTES. 


Governor Murphy has issued a 
proclamation calling for a special 
election for Tuesday, June 17, 
to elect a member of Congress from 
this district to fill the vacancy 
caused by the death of the late 
Joshua S. Salmon. 

The portrait of the late Governor 
Newell, painted by Frederick H. 
Clark, of Trenton, and accepted by 
the legislative committee appointed 
to secure it, is now in the State 
House, in the hands of the capitol 
commission, who will see to its 
appropriate placing. A  monu- 
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ment at the grave of the ex-Goy- 
ernor was unveiled on Memorial 
Day, in the graveyard of the Allen- 
town Presbyterian Church. 

The announcement of the gift of 
twenty thousand dollars to Rutgers 
College, by ex-Governor Voorhees 
and his brother, on April 18, was 
made at the annual dinner of the 
alumni held at the New York 
Athletic Club in New York. 

Mr. John L. Swayze, the Gov- 
ernor’s secretary, was given a din- 
ner in New York on April 26 by a 
number of his Sussex county 
friends as a recognition of their 
personal congratulations and regret 
at his departure for a wider pro- 
fessional field. 

Among some of the prominent 
men of the state upon the grand 
jury at the May term of the United 
States District court were: Ex- 


Judge Robert S. Woodruff, Excise 


Commissioner Charles H. Galla- 
gher, Rev. George C. Maddock, 
state prison chaplain: Colonel 
Lewis Perrine and ex-Sheriff Spaf- 
ford W. Bergen, of Trenton; ex- 
United States District Attorney J. 
Kearney Rice, of New Brunswick; 
ex-State Treasurer George R. 
Gray, of Newark; Samuel A. Pat- 
terson, of the Asbury Park Bar; 
David S. Crater, of Freehold, sur- 
rogate of Monmouth county; 
James Howell, of the law firm of 
Coult & Howell, Newark. 

Mr. J. M. B. Ward, of Paterson, 
who was recently admitted to the 
sar, and Miss Clara V. Vander 
surgh, of Hackensack, were mar- 
ried May 14, in Christ Church, 
Hackensack. Mr. Ward is junior 
member of the firm of Ward, Stal- 
ter & Ward. 

Representative Amos J. Cum- 
mings, of New York, who died on 
May 2, 1902, although born in 
Conkling, N. Y., May 15, 1841, 
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came to Baleville, Sussex county, 
when an infant, on the removal of 
his parents to this state. Later 
his father moved to Camptown, 
now Irvington, where he was editor 
of the “Christian Palladium” and 
the “Christian Messenger,” and at 
the early age of twelve the boy be- 
gan an apprenticeship in the com- 
posing room at that place, and 
since 1864 has been one of the most 
prominent members of newspaper- 
dom. The House adjourned on 
the third, and a state funeral was 
held on the afternoon of the fifth of 
May in the hall of the House of 
Representatives. 


OPENING OF MAY TERM OF 
COURTS. 


The Monmouth court opened on 
May 6, and, after the grand jurors 
were called, Justice Fort stated to 
the jury that his attention had not 
been called to any matter to which 
their notice should be directed by 
him, except the illegal voting at a 
borough election held in one of the 
boroughs of the county last March, 
in which two persons cast their 
votes and were immediately ar- 
rested and were now out on bail. 
He defined to them what a legal 
residence should be in order to 
vote at any election, and that he 
was informed that two persons had 
formed a conspiracy to vote eleven 
men at the election, and if such was 
the case all concerned should be 
indicted. He stated that they 
would not be discharged until 
shortly before the October term of 
court, but that when they had fin- 
ished their labors they could report 
to the court or to Judge Heisley, 
and adjourn until some future date, 
when the jury retired. 

He also announced that the trials 
of cases before juries would com- 
mence on Monday, May 12, and 
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that he would hold court at Long 
Branch, commencing on July 9, to 
hear all cases which were to be 
tried without a jury, and would 
continue there until all had been 
disposed of. For the convenience 
of the Bar, Judge Fort will be at 
his home in Spring Lake after June 
12, where he will hear any motions. 

The Cumberland county courts 
opened the same day, and, after 
the calling of the jury, Justice 
Charles E. Hendrickson spoke to 
them at some length, calling atten- 
tion in particular to the very im- 
portant duties devolving upon 
them. In part the Justice said 
that it was a great pleasure to him 
to be able to speak to the grand 
jury of this large and growing 
county under such favorable con- 
ditions, as he had been informed 
that no crime of any serious char- 
acter had been enacted in this 
community since the last term of 
court. He referred to the peace- 
ful manner in which the labor 
strikes of this community had been 
and were carried on; it shows that 
the parties interested respect the 
laws and as such are to be com- 
mended. He also referred to the 
enforcement of the liquor laws and 
reminded the jury that it was their 
duty to take notice of any breach 
coming to their attention. 





DEATHS OF MEMBERS OF THE 
HOUSE. 


On three consecutive legislative 
days the House of Representatives 
has been called upon to pay trib- 
utes of respect to one of its deceas- 
ed members. Never before in the 
history of the House have three 
desks been draped at the same time. 
It was a coincidence remarked 
upon by many members, in con- 
nection with the deaths of Messrs. 
Cummings, Otey and Salmon, that 





Mr. Cummings was appointed on 
the committee to attend the Rose- 
crans obsequies at Arlington; that 
Mr. Otey was appointed on the 
committee to attend the funeral of 
Mr. Cummings, and that Mr. Sal- 
mon was designated to attend the 
funeral of Mr. Otey. 


CHARGE TO GRAND JURY. 


At the opening of the April term 
of the Passaic county courts, Judge 
Dixon addressed the members of 
the grand jury upon two subjects: 

“Gentlemen of the Grand Jury: 
There are only two matters worthy 
of special mention that I shall 
bring to your attention. One is a 
case of homicide which took place 
in this city several months ago. A 
young man named Joseph Sidney 
was shot and killed by an Italian in 
a public street while some sort of a 
disturbance was in progress. The 
prosecutor believes he has sufficient 
evidence to show who fired the 
shot and that it was fired without 
legal justification or excuse. The 
Italian is not now in the city, nor 
are his whereabouts known. 
Young Sidney was not a partici- 
pant in the disturbance at the time. 
If the prosecutor can show that he 
has sufficient evidence to make it 
apparent that the Italian fired the 
shot it shall be encumbent upon 
you to find an indictment for mur- 
der. 

“The other matter is one of more 
general public concern and relates 
to the administering of justice in 
this county. A justice of the peace 
named Samuel Percey, and a con- 
stable named Eugene Sherry, who 
usually acts for him, have been 
engaged in conspiracies, the object 
of which is to obtain money on 
false charges. The prosecutor 
lays before you a complaint made 
in a fictitious name, drawn and 
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signed by the justice himself, which 
complaint so made was formed the 


basis for a warrant, and the con- | 


stable brought an Italian to his 
court on the charge. Another 
conspirator offered to go bail, if he, 
the Italian, would give him suf- 
ficient money. The prosecutor 
lays before you but a single com- 
plaint, yet it is only one of a class 
that have been carried on in this 
city. No greater public wrong 
than that can be conceived. 
a public officer should use his office 
to derive money illegally is a grave 
offense. Every judicial 
ment should be pure to administer 
justice. From justices’ courts, no 
less than from the chancellor of the 
state, have the public a right to 
expect unimpeachable conduct.” 

Judge Dixon then proceeded to 
read the statute dealing with con- 
spiracies, and informed the grand 
jurors that he expected them to 
take cognizance of the above case. 

There were eighty cases noticed, 
but a large percentage of these 
went to the bottom, or went off by 
consent. This was due largely to 
the fact that the papers in some of 
the cases had been destroyed in the 
big fire. 


AN ANCIENT JUDGMENT NOTE. 


Several rolls of old parchment, 
musty and crumbled, in_ the 
museums of the University 
Pennsylvania constitute the most 


That | 


depart- | 








of | 


interesting and valuable exhibit to | 
be found in any papyri collection in | 


existence. 


Among them is the following | 


letter to an attorney instructing 
suit: 


“Tryphon to his dear friend, 


Ammonas, also called Macer (?), | 


Greeting: If you can, please worry 
Jiocorus and exact from him his 
bond. If he gives you the money, 
give him the receipt, and if you find 
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a safe person, give him the money 
to bring to me. My salutations to 
all your household. Good-bye.” 

With this is attached a copy of 
Diocorus’ “judgment note,” agree- 
ing, in case of non-payment on the 
30th of the month Caesareus of the 
current third year of Nero, of fifty- 
two silver drachmae of imperial 
coinage received through the bank 
of Archibius, son of Archibius, to 
pay one-half more, with proper in- 
terest, for the over-time, “for which 
you are to have the right to levy 
upon me and upon all my property 
as if in accordance with a legal 
decision. This note of hand is 
valid wherever produced and who- 
soever produces it.” 

Weil, well, how slightly things 
have changed after all_—American 
Lawyer. 


OBITUARIES. 


HON. JOSHUA 8S. SALMON. 

The sudden death of Representa- 
tive J. S. Salmon, of the Fourth 
District of New Jersey, occurred 
on May 6 at his home in Boonton, 
from apoplexy. 

Mr. Joshua S. Salmon was born 
Mount Olive, Morris county, 
February 2, 1846. He was educat- 
ed at Charlotteville, N. Y., and 
Schooley’s Mountain, N. J., and 
studied law with the late Charles 
FE. Schofield, of Jersey City. He 
took the degree of bachelor of laws 
in 1873 at the Albany Law School. 
In March of the same vear he was 
admitted to the New York Bar as 
attorney and counsellor, and in 
1875 as an attorney in New Jersey, 
where, iater, he took his coun- 
sellor’s degree. December 21, 
1894, he was admitted to United 
States Supreme court practice. He 
practiced his profession in Boon- 
ton. He was active in Democratic 
politics, and in 1876 was elected a 
member of the Boonton Council, 


at 
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holding that office six years. In 
1877 he was elected a mem- 
ber of the New Jersey 
of Assembly. He was counsel to 


the Board of Chosen Freeholders | 
of Morris county, 1880-1893, and | 
had also been counsel to the town of | 


3oonton and various townships. 
He was Democratic candidate for 
county clerk in 1878 and for state 


senator in 1883, in both instances | 
In March, 1893, | 


being defeated. 
Mr. Salmon was 
Governor George T. 


appointed by 
Werts as 


prosecutor of the pleas for Morris | 


county and served a term of five 
years. 
at Morristown. He was one of the 
directors of the Boonton National 
Bank since its organization in 1890. 


In 1898 he was elected to Con- 


gress by a plurality of two thou- | 


six hundred and_ fifty-nine 
Reiley, Republican, .and in 


sand 
over 


1900 was re-elected by one thou- 


sand six hundred and forty-four 
over Herr, Republican. The dis- 
trict then comprised Sussex, War- 
ren, Hunterdon and Morris coun- 
ties. 
daughter survive him. 


The House, after the announce- 


ment of the death of Mr. Salmon, 
adjourned for the day. Mr. Park- 
er, of New Jersey, in making the 
announcement, paid a high tribute 
to the character of Mr. Salmon. 
He offered the usual resolutions of 
sorrow and regret and they were 
unanimously adopted. 

The funeral services were held 
in Boonton on May 14, there be- 


ing a brief one at his late residence | 


and public services in the First 
Presbyterian Church a half hour 
later. 


SJoonton: Rev. G. C. Moulsdale, 
Methodist: Rev. 


Kelvey, Reformed, and Rev. J. C. 
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House | 


In 1897 he opened an office | 


A widow, two sons and a 


The Rev. George T. Rich- | 
mond, pastor, officiated, assisted by | 
the pastors of the other churches of | 


Alexander Mc- | 
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Jerolemon, Episcopal. The pas- 
tor paid a beautiful tribute to the 
Christian character of Mr. Salmon. 
The post office and business places 
of the town were closed during the 
funeral. Flags were hung at half 
mast and pictures of the deceased 
were draped in black in the win- 
dows of the business places and 
residences. The interment was in 
the family plot in Greenwood 
cemetery of Boonton, a beautiful 
spot overlooking a fine expanse of 
country. 

The Congressional committee 
consisted of United States Senators 
John Kean and John F. Dryden, 
of New Jersey; H. E. Burnham, of 
New Hampshire; A. J. Beveridge, 
of Indiana; Henry Heitfeld, of 
Idaho; A. G. Foster, of the state of 
Washington, and A. O. Bacon, of 
Georgia; Representatives Charles 
N. Fowler, B. F. Howell, H. Lou- 
denslager, J. J. Gardner, J. F. 
Stewart, Wayne Parker, Allan Mc- 
Dermott, all of New Jersey; J. V. 
Graff, of Illinois; T. H. Ball, of 
Texas; J. T. Lloyd, of Missouri; 
Nevin, of Ohio, and Claude Kitch- 
in, of North Carolina. Besides 
the Congressional committee there 
were representative men from dif- 
ferent sections of the state, espe- 
cially from the Fourth Congres- 
sional District, represented by Mr. 
Salmon. The Morris County Bar 
Association, of which Mr. Salmon 
was a member, was present in a 
body. The Free Masons, the trus- 
tees of the Holmes Library, the fire 
wardens and other societies also 
attended the funeral in a body. 

The pall-bearers were Melvin S. 
Condit, cashier of the Boonton 
National Bank; Mayor-elect Ed- 
mund A. Backer, former Mayors 
William I. Powers and Nathan L. 
sriggs, John H. Capstick, Presi- 
dent of the Boonton National 
sank, and Thomas E. Miller. 
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MR. ABRAM VOORHERS SCHENCK. 


Mr. Abraham Voorhees Schenck | 
died April 28, 1902, at his home in | 
Highland Park, N. J., after a long | 
New | 
Brunswick, October 12, 1821, and | 


illness. He was born in 
was admitted to the New Jersey 
Bar at November term, 1843, and 
as counsellor, January, 1847. In 
1851 he was elected mayor of New 
Brunswick. In 1871 he was ap- 
pointed prosecutor of Middlesex 
county by Governor Parker. In 
1882 Mr. Schenck was elected State 
Senator from Middlesex county 
for three years, and in 1885 was 
made the Republican caucus nom- 
inee for president of the Senate, 
and was elected. He practiced in 
New Brunswick, and has had a 
long and successful career at the 
sar. He was a member of the 
New Jersey Society of the Sons of 
the American Revolution and of 


the Holland Society of New York. 


He leaves a wife and five children. 


HON HENRY S. HARRIS. 


Hon. Henry S. Harris, of Belvi- 
dere, Warren county, N. J., retired 
on Thursday night in his usual 
health, and was found dead 
the next morning. He was born 
December 27, 1850, in Belvidere, 
and was educated in the public 
schools of that place and at Prince- 
ton College, from which he grad- 
uated in 1870. He read law at 
Belvidere with Jehiel G. Ship- 
man and was admitted to the Bar 
at June term, 1873, and as coun- 
sellor in June, 1876. In March, 
1877, he was appointed prosecutor 
of the pleas of Warren county by 
Governor Bedle, and it was largely 
due to his skillful handling of the 
Warren county political ring cases, 
while serving in this capacity, that 
the ring was broken up and over a 
dozen of its chief members were 
sent to state prison. He was elect- 
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ed to Congress in 1880 from the 
Fourth New Jersey District, over 
General Judson Kilpatrick, after an 
exciting campaign, but did not se- 
cure a re-election. He was a mem- 
ber of the New Jersey Society of 
the Cincinnati. Mr. Harris has 
been the counsel in a number of 
important criminal cases, and has 
enjoyed a most successful career 
as a member of the Warren Bar. 


BOOK NOTICES. 
COMMENTARIES ON THE 

LAW OF NEGLIGENCE IN 

ALL RELATIONS (including 

a Complete Revision of the 

Author’s previous works on the 

same subject). By Seymour D. 

Thompson, LL. D. In Six Vol- 

umes. Volume Ill. The 

Bowen-Mer1ill Company,  In- 

dianapolis. 1902. 

This volume embodies a com- 
plete revision of the author’s pre- 
vious work on “Carriers of Passen- 
gers.” In the original plan this 
volume was to embrace Carriers of 
Passengers, Negligence of Munici- 
pal Corporations and Negligence of 
Public Officers. The latter sub- 
jects will be published in a subse- 
quent volume. The text, not in- 
cluding the index and table of con- 
tents, covers more than one thou- 
sand closely printed pages, and it 
naturally occurred to Mr. Thomp- 
son that the book would be more 
acceptable if it thoroughly covered 
the whole ground of this subject. 

On Carriers of Passengers, Mr. 
Thompson has produced an emi- 
nently useful book, and his state- 
ment of the law derives additional 
authority from his long experience 
on the Bench and from the position 
which he occupies at the Bar. 

The arrangement followed is 
especially commendable, and one 
can turn readily to any subject 
which he desires to examine. The 
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plan of the work is systematic and 
from a practicing lawyer’s point of 
view very practical. A considera- 
ble amount of new matter has been 
introduced, and the whole work 
has been re-written. Lawyers pre- 
fer to have before them as much of 
the text of decisions as is possible, 
and do not like to have excerpts 
which prevent them from judging 
exactly of their contents as a 
whole; the notes added are brief 
but accurate, and will prove of 
great value. 

Article 5, chapter 89, Negligence 
of Railway Carriers in the opera- 
tion of their trains, is very inter- 
esting. There are seven sub- 
divisigns, viz.: 1. In General. 2. 
Duty of carrier to warn and assist 
passenger. 3. Duty to enable pas- 
senger to board train and become 
seated. 4. Duty to allow passen- 
gers a reasonable opportunity to 
5. Carrying the 


alight in safety. 
passenger beyond his proper sta- 


tion. 6. Negligence with respect 
to passengers on freight trains. 7. 
Negligence with respect to stock- 
men on cattle trains. 

Another instance of the thor- 
oughness of this work is Article 3 
under Chapter 96, Liability of Car- 
rier for Ejection of Passenger, 
which is divided into five sub- 
divisions, viz.: 1. Grounds of ac- 
tion for wrongful ejection. 2. 
Ejection for reasons connected 
with the contract of carriage and 
the payment of fare. 3. Expulsion 
of passenger for causes connected 
with their character, condition, or 
conduct. 4. Time, place and man- 
ner of expelling passengers. 5. 
Questions of procedure in actions 
for expulsion of passengers. And 
again Article 1 under Chapter 102, 
Negligence and Other Sorts of 
Street Railway Carriers, shows the 
detail into which Mr. Thompson 
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has gone in sub-dividing his work, 
viz.: Sub-division 1. In General. 
2. Collisions and derailments. 3. 
Negligence with respect to passen- 
gers boarding street cars. 4. Neg- 
ligence with respect to _ pas- 
sengers alighting from street cars. 
5. Trespasses, ejections, assaults, 
insults, annoyances. 6. Questions 
of procedure with respect to street 
railway injuries. 7. Miscellaneous 
holdings with reference to street 
railway carriers. Article 2, same 
chapter, Contributory Negligence 
of Street Railway Passengers, sub- 
divided into four sub-divisions: 1. 
In General. 2. Im boarding the 
street car. 3. In riding in a dan- 
gerous place, position or manner, 
upon the street car. 4. In alight- 
ing from the street car. 

The arrangement of the text, 
with its clear typographical head- 
ings, is excellent, and the very full, 
analytical index will be appreciated 
by those who have to consult the 
work. 


a 


A TREATISE on the American 
Law of Real Property, by 
Emory Washburn, LL.  D. 
Sixth edition by John Wurts, 
M. A., LL. B., Professor of the 
Law of Real Property in the 
Yale Law School and author of 
the Index Digest of the Florida 
Reports. Three volumes. Bos- 
ton: Little, Brown & Co. 1902. 


This edition of Washburn’s well- 
known treatise contains references 
to the important decisions on every 
branch of the subject made since 
the last edition. There are some 
changes in the text and the divis- 
ion into books and sections has 
been discarded. Any important 
change is indicated in brackets, and 
the changes made were only such 
as the author thought required for 
clearness or for brevity. 





